THE FEDERAL TRADE COMMISSION,
THE CONSUMER AND THE PUBLIC INTE RES T
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Dani e l J. McCauley, Jr.
My recent experience in the federal government legal service began a
little over four years ago. Prior to that I had been in private practice for
about ten years. My motivation in mentioning this to you is to point up that
for 5/7ths of my prof ess ional l i fe I have been concerned principal ly with
private rights - the sett l ement or litigation thereof, whereas for the past
2/7ths of that time I have been exposed, as it is stated in Fede ral Trade
Commission statutory language, to the interest of the public. Having had the
most general of general practices, repres ent ing for the most part, not the
11
Poor Peop le of Paris" but of Philadelphia. I have had mo re than ample opportunity to experience some of the frustrations of an attorney repres enting a
client (a consume r) endeavoring to secure proper performance of a guarantee,
warranty, service contract, or the like. To quote a rural, colonial,
Pennsylvania co lloguiali sm, it was sometimes a c hallenge equal to the efforts
of a "Phi I ade 1phi a 1awyer 11 • Thus, I be 1 i eve it fair to say that my "outsidegovernme nt11 experience as wel l as my relatively short tenure at the Federa l
Trade Commission will support at least a modest claim to objectivity in
discussing with you the Fede ral Trade Commission and its role in relation to
the consumer.
At the same time I should hasten to add that my open ing remarks have been
solely for your benefit in evaluating t he qualifications of the witness; I
trust that they. will not at the same time be so construed as to cau se any alarm
in the business community. It would considerably unde rmine the Commission's
current and; I predict more rigorous, future enforceme nt program to be even
slightly ascr ibable to a Freudian explanation, such as, that ten or twelve
years ago some manufacturer should have more promptly honored its guarantee on
the General Counsel's washing machine.

Although there are those who would date the Federa l Trade Commission's
obligations to consumers as beginning in 1938 with the enactme nt of the
Wheeler-Lea amendments to the Federal Trade Commission Act, there is considerable room for disagreement with them. Th ere was in 1938, I would suggest,
merely a shift (or perhaps only a ti it) in emphas is . As most of you, if not
all, are doubt l ess aware, origi nally the prohibition in Section 5 of the
Federa l Trade Commission Act was leveled at '~nfair methods of competition in
commerce". This amendment fol lowed upon a court dete rmination (F. T. C. v.
Raladam Co., 283 U. S. 643 (1931)) that to support an F. T. C. order to cease
and desist there had to be a showing of an effect on competi tion among
business men; absent such proof the challenged activities were not within the
reach of the statute.

*

The comments and observations in this statement are the author's
and do not necessarily reflect the vi ews of the Commiss ion or of
the author's colleagues upon the commission 's staff.
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For the purpose of this discussion we can concede that from 1914 until
1938 the main thrust of the statutes administered by the Commission was to
out law unfair methods, which, if a llowed to continue, might res ult in
monopo li stic practices or restraints of trade declared unlawful under the
Sherman Act. It does not follow logically that the statutory proscriptions
were solely for the purpose of protecting business of business men. Rather,
the Congressional purpose in enacting this legis l ation was to protect a way
of life - or, u. lti mately to protect the public - yes, the consumer - from the
burdens and disadvant age s of monopolistic control of the procuction and
distribution of gqods - usually co nsumer goods. Even so much as a casual
scanning of the early volumes of the Commission ' s decisions will demonstrate
clearly that the same activities which today we classify as unfair or deceptive
acts or practices were then found to be unfair methods of compet i tion. And , I
would add, many times there was only a minimal evidentiary documentation of an
adverse effect on competition. In fact, the ring was finally circled when
the Commission issued an order, which was revers ed on appeal, wherein the
Commission ignored the necessity of showing an adverse effect on compet i tion.
Rightly or wrongly, legally or illegally, properly or improperl y ,
consciously or subconsciously, the Commission, long before 1938, had applied
Section 5 of the Federal Trade Commission Act in effect so lely for consumer
interest. The Wheeler-Lea Amendment in 1938, as it related to Section 5,
was, I submit, merely an aff irmation by the Congress of the ear lier expressed
Commission view that John Q. Citizen had a stake in bus iness' activities
which affected consumers without regard to any effect on compet iti on.
II

The Federa l Trade Commission basically categorizes its activities as
either anti-deceptive or anti-monopoly.
would I ike to analyze with you the
jobs which we do and how you, as consumers and as representatives of consumer
organizations, are affected by our work.
As I have mentioned previously, what the F. T. c. does it must do in the
in terest of the public. The public of course i s not just John Q. Citizen.
The public is the people in general or a section of the people. At the same
time, then, the public is a number of John Q. Citizens. To conceive a
composit John Q. Citizen is most difficu l t because at once he becomes a
conglomerate of contradictions - he is consumer, but at the same time the
grocer - he is consumer, but he is also se ll er as well.
In our society, for reasons that are economic, social and, yes, eve n
political, the "public" (the composit John Q. Citizen) is l_ikely, all at the
same time, to be pulling in different directions, espousing conflicting
causes, and urging contrad ictory principles. For example, one segment of
John Q. Citizens consists of small independent retailers who favor enactment
of federal legislation which would permit lega li zed price fixing.
I refe r to
pe nding legislative proposals whereby a manufacturer could impose t he exact
price at which all retail customers would be required to sell the supplier's
trade-marked commodities. Such price fixing precludes price competition
among retailers for the consumer's dollar. Both the Commission and the courts
have condemned such practices as per se vio l ations of the Federal Trade
Commission and Sherman Acts.
I believe I would be on safe ground in predicting that these same retailers would vehemently object, and prompt ly complain
to the Federal Trade Commission, if any of their supp li ers agreed among
themselves to restrict the marketing of their products to larger retail
chain organizations.
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In the fi nal ana lysi s, however, bot h types of agreements bring the same
essent i a l result - they restrict compet ition among reta il ers to the ultimate
injury of consume rs.

...

To restate the premise anot he r way, then, our society has become an
e nmeshed e nt anglement of pressure groups for special in terests. Too f ew of
them have common or reconc il able interests; most a ll , .however, seem to have
treasure, to a greater or lesse r extent. In fact, my own observa ti on is
that that segment of t he pub l ic wh ic h seems to thrive more on enthusiasm than
treasure is the consumer and his con sumer organizations.
The Federal Trade Commission no t on ly welcomes your support - it solicits
you.
One of our very impo rtan t funct ions is to subm it comments to the
committees of the Congress, and, a l so, to testify before them, rega rding
proposed leg i s lat ion. During t he 1959 fiscal year we furnished Congress ional
Committees approx imate ly 100 l egislat ive comments, and rep resentati ves of the
Commission testifi ed on at le ast 30 different occasions. To date in fiscal
1960 we have furnishe d comments on 52 proposed bills. Muc h too often we have
been there to hold the line - to obj ect to this or tha t proposed exemption
from t he l aw - to alert the Congress against piece-meal frustration of the
anti-trust laws . Thi s we conce i ve to be our functi on in . the interest of the
public. Whe the r conside red from a short or long range point of view,
John Q. Citizen - consumer - is the bene ficiary.
111

..

Un like other government a l agencies whose reg ul ato ry powers are li mited
to one indus try or a group of rel ated industries, the Federal Trade
·
Commission's powers touch every type of l a rge and small busi ness which ventures
into interstate co1nmerce. On some the burde ns of the Commission's potential
powers lay more heav il y than upon others. For examp le, under the Federal
Trade Commission Act, the Commis sion may seek injunctive relief aga inst fa l se
and misleading ad ver tising of foo ds , drugs, devices and cosmetics - or, in a
prope r case, the Commission may refer false and misleading advertising of such
it ems to the Attorney General with a recommenda t ion for c ri minal prosecut ion.
An unending stream of writers an d commentators on ou r statutes have · ·
expressed the view tha t the Federa l Trade Commission is not a punitive agency
- that its function is not to pun i s h but to correct. Therefore , the a rgument
goes, the Fe de ral Trade Commi ss ion prop er ly performs i ts statuto ry ob ligations
i f it induces business to stop a particular practi ce or to cease a line of
misleading advertising. In the mai n one can hardly disagree with such wri ters
and commentators because there is a n abundance of legislative history to support their major premise.
I wou ld take a slightly different view - I have a
minor p remise which such writers and commentators t end to ignore. The minor
premise is the statutory powers which I have heretofo re mentioned concerning
injunctions and c riminal prosecutions. Th e effectiveness of the major prem is e
balances to a degree on the use - not merely on the existence - of the minor
premise. It is no secret - merely to examine our annual reports will show t he
facts - that these e nforcement measures have not been util ized very ofte n. I
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think I interpret accurately the temper of the times - the climate, so to
speak - when I predict to you that, as cases in these particular areas are
investigate, and thereafter revi ewed, they will be more closely scrutinized
in the light of the enforcement powers which I have mentioned. \~hen any such
cases fall within the framework of the statute, it would seem that the abuse
likely wi 11 encourage the use of the power.
What about business activities in fields other than foods, drugs, devices
and cosmetics? As I indicated previously, they must ponder our laws on a dayto-day basis. High on our l ist are those businesses which, by their very
nature, tend to work a fraud upon the p~blic. Typical exampl es of these are
Advanced Real Estate Fees, Business Loan Sharks, an d schemes disguised as
offers of employment, to name a few . I see no essential diffe rence between
stock frauds and similar schemes and these variants of the classic ·~on''
operation. Since, in these cases, there is usually a violation of the Mail
Fraud Statute, we do not, as a practice, rest content with a Commiss ion cease
and desist order. Our liaison with the Department of Justice in these cases
is very good.
The Congress saw fit to carve out of the Federal Trade Commission's
general jurisdiction certain specific industries - fur, wool, textiles and
flammable fabrics - and, with respect these, we were given broad rule-making
and regulatory powers, particularly with respect to labeling. We have, I
be l ieve, been most active in the fur and woo l industries. Since the Textile
Fiber Identification Products Act o n ly became effective Ma rch 3, 1960, in the
future consumers will become more aware of our activities under that Act.
We have set out i n the rules 16 generic names, some of which are now in
common usage, such as rayon and nylon; others, however, destined for widespread advertising include polyester {dacron), spandex, olefin and azlon.
You can see that the average homemaker has her work cut out for her in
familiarizing herself with these fibers, their uses and their performance
capabilities.
It is business generally, however, rather than the specific industries
heretofore mentioned, which keeps us busy most of the time, and, potentially,
every businessman is a candidate for Fede ral Trade Commission interest. The
lifeblood of every business is its sales. Sales, in turn, dep end heavily
upon advertising. The Fede ral Trade Commission has jur isdi ct ion to take
action if such adver tis ing is not truthful. Price, a lso, is an important
factor in sales; the Rob i nson-Patman Act gives us power with respect to
discriminatory pricing . Brokerage to buyers as well as promotional allowances
or services are reviewable by the Federa l Trade Commission under that Act.
So you can see that once a business puts an item into the stream of commerce,
the regulatory power of the Fede ral Trade Commission may well have been
invoked. And, our powers with respect to mergers and other corporate
entanglements and activities under the Clayton Act are des igned to give effect
to the long-range protection against monopoly and its vices.
The mere stateme nt of the scope - in breadth and depth - of our jurisdiction more eloquently states our enforcement problem than any characterization which I might apply to it. Readily, then, one can see the wisdom of the
Commission's continuing encouragement to business that it police itse lf - why
so much time is spent with industries in assisting in the promulgation of
Trade Practice Ru les. But, as I have said before, voluntary comp I lance
obtains, I be l ieve, in direct proportion to the virility of the agency's
involuntary compliance program.

IV

Whether the Federal Trade Commission in a particular case is endeavoring
to stop a nisleading advertiseincnt - or to correct an unfair practice which
may or may not affect compet ition - or to divest a corporation of business
entities which it has acquired - it must, as I said before, act in the
interest of the public. Ul timately then it acts for the benefit of the
consumer, insofar as the consumer's interest can be so identified with the
total public inte rest. During the current fiscal year the Commission has
allocated two-fifths of its budget to antideceptive work and the remaining
three-fifths to antimonopoly. Of one thing we can be sure - we can use and we
have asked the Congress for more money.
The task, however, is not ours alone. The Federal Government has not so
occupied the field that there is not room for state regulation. As you are
aware, there are a great many abuses against consumers which are beyond the
reach of the statutes which we administer because they do not involve commerce.
State, county and municipal governments must protect consumers in situations
where abuses are local in character. Just a month ago the Attorneys General
of many states participated in a conference at the Department of Justice.
The theme of the conference was cons umer protection. Following close upon the
Federal Trade Commission's Consumer Conference of this past December, the two
are, I believe, clear indicators of the view of responsibl e Federal agenc ies
that they sorely need the assistance of local authorities. I trust, then,
that i t is not presumptious of me to urge you to encourage this. Two things
are, I think, desirable: l. uniformity among the laws of the several states
relating to business or trade regulation , and 2. adequate budgets at the
state, county and municipal levels to bring about effective law enforcement.
Both the Departme nt of Justice and the Federal Trade Commission are committed
to the promotion of these e nds.
From the Federal Trade Commission you are entitled to expect vigorous and
effective law enforcement. True it is that a por t ion of ou1· treasure is
expended , as I have indicated, to e ducate business and bring about voluntary
compliance with the law. Thi s act ivity has been applaude d not only in
business circles, but in the Congress as well - and the Congress , I might add,
oversees our acti viti es with a ve r y watchful eye.
In th e final analysis,
however, both the Congress and the public, in my vi ew, expect of the Fe deral
Trade Commission th at it will regulate - where tl1e mandate of the statute
requires - and that it will do so with dispatch.
I doubt that any activity of the Federal Trade Commission within the past
several years so captured the pub I ic attention as our recent investigations and
actions concerning payola and television advertising . Our first payola
invest igations were docketed on November 19, 1959. Less than f our months later
- on March 4, 1960 - we were able to repo rt to the Congress that 155 investigations had been instituted, 60 complaints had issued, and 16 consent decrees
accepted. Since then, there have been increases in all areas. I think it
fair to characterize this as action with dispatch. Results such as these are
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born of staff te am-work a nd zea lou s dedication to the job. They a 1so
ref l ect exec uti ve dir ect ion - the f ull expo litation by the Commission it self,
of its admi ni strat ive functions. 1/
A very great proportion of t he work performed by the Fede ral Trade
Commission resu l ts from in fonnatio n brought t o our a ttention by members of the
public, bot h consume rs and businessmen, ei ther direc tly or th rough their
Se nators and Representatives. The Commission as a matter of po li cy encourages
the public to parti c i pate in our work. In addition,th e Commission and its
staff initia te proj ects on the ir own. The leas t effect i ve enforcement pro gram,
it seems to me, would be o ne figuratively, if not litera lly , in the hands of
the mailman. On the other hand, I be li eve that the mos t effective e nforcement
is one gro unded in administrative 11 expe rti se 11 • This involves the Commission's
deployment of its inves tigati on and litigation forces against those indust ries
- and tho se pract ices within industries - which require prompt and aggressive
attention. To these ingredients I would a dd one spi ce - imagination. All o f
us at the Commission must, on a continuing bas is, exert our imag i nat ion a s
we ll as our technical sk ills. The commodity is held in hi gh regard among
those whom we have a duty to regulate. We cannot overlook it s importance.
In these circumstances the public rece ives the very most in return for the
pub li c trust which has been entrus ted to the commission and its staff .

.!./

\~hile

the Commission's indust rywide investigat ion of payo la and other
dec eptive practices in the broadcast ing media has received widespread
publicit y , our antimonopoly wo rk has also inc reased. During f iscal
year 1959 the Comm i ss ion issued 80 antimonopoly complaints. During
the first 9 months of the present fiscal year the Commission has
issued 85 s uch comp laints. I am advis ed that the Comm i ss ion's
Bureau of Investig ati on has ove r 500 formal inves tig ations now under
way which dea l with restr ictive or di scrim inatory practices generally
described as wi t hin the antimonopoly phase of the Commission's work.

